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AND THEN THE FIGHT STARTED…
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17 Febr. 2020 – JSE 
index – 58 187

28 Febr. 2020 – JSE 
index – 51038

09 Mrt 2020 – JSE 
index – 48820

13 Mrt 2020 – JSE 
index – 44303

17 Mrt 2020 – JSE 
index – 40500

(58 187 – 40500) / 
58187 = 30,4%



AND THEN THE FIGHT CONTINUED…
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My wife was hinting about what she 
wanted for our upcoming
anniversary. She said, 'I want something 
shiny that goes from 0 to 150
in about 3 seconds.'
I bought her a bathroom scale.
And then the fight started...

She asked, 'What's on TV?'
I said, 'an inch of dust!!'
And then the fight started...

I took my wife to a restaurant. The waiter, for some 
reason, took my
order first.
"I'll have the T bone steak, medium rare, please."
He said, "Aren't you worried about the mad cow?""
Nah, she can order for herself."
And then the fight started...

A woman is standing nude, looking in the 
bedroom mirror.
She is not happy with what she sees and 
says to her husband,
'I feel horrible; I look old, fat and ugly.
I really need you to pay me a compliment.'
The husband replies, 'Your eyesight's damn 
near perfect.'
And then the fight started.....
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Aim: to shed some light on 
topical problems

Share information and practical 
solutions

Share latest developments



CAVEAT 

CAVEAT BY THE PRESENTER
1. When a person considers solutions to the conundrums posed by legislation, one needs to 

consider each case on its own merits. There’s not a solution that fits all. 

2. The solutions depicted in this presentation are not necessarily endorsed by the 
presenter. The solutions depicted are found / proposed in the fiduciary market place and 
are discussed to provide the required practical illustration of the theoretical principles. 

3. Tax advice should be independently sought.

Stefan Strydom
Presenter
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A. LATEST COURT CASES – (trusts)

Page 10

QUESTIONS:

If a representative of a Corporate Trustee resigns, can that Corporate Trustee partake in
decisions of the trust?

If the trust beneficiaries have accepted benefits, can the provisions of the trust deed still
be amended without their consent?

Must all the beneficiaries in a Discretionary Trust be benefitted equally?

If a Beneficiary accepted his/her benefits under trust, does that provide that beneficiary
with a right worthy of being protected?

Can the Court remove a trustee if the relationship between the trustees have irretrievably
broken down?

Can a trust deed be amended if the deed does not contain an amendment clause and the
founder has passed away?

What happens of the amendment of the trust deed is declared to be null and void?

Can sect 13 be applied because of disharmony between trustees?

Can the majority trustees decide remove a trustee if allowed in the trust deed?



LATEST COURT CASES - trusts

Amendment of Trust Deeds - Latest

Page 1111



A. LATEST COURT CASES – (trusts)

Page 12

JOUBERT and OTHERS v JOUBERT and OTHERS [2019] ZAWCHC 56 (10 May 2019)

The representative of the juristic
person trustee resigned from its
employee. Therefore, the juristic
person trustee could not act.

Applicants approached the High Court

3

1
2Chris Joubert 

Trust

Question of law: Whether the beneficiaries had accepted benefits under the trust and therefor should have been included as 
parties to the amendment

Founder:        
P.J. Joubert 
(Snr) in 1996 

(Father) 

Trustees:
Late CJ Joubert (son/testator)

(passed away 16 12 2016)
PJ Joubert (Jnr) (grandson)
Juristic Person C2M (Indep. trustee) 

(representative resigned)

HIGH 
COURT

Trustees amended the trust deed and added the
Testator’s then wife S Joubert (stepmother of the
applicants) as beneficiary which decision the
applicants contested.

Beneficiaries: 
Late CJ Joubert (son) 
PJ Joubert (Jnr) (grandson PJ)
CJ Joubert (Jnr) (grandson CJ)
L Joubert (granddaughter LJ)
M Joubert (granddaughter MJ)

4 5

6
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JOUBERT and OTHERS v JOUBERT and OTHERS [2019] ZAWCHC 56 (10 May 2019)

Applicant’s arguments

 That a quorum of at least three trustees was necessary for the valid passing of a resolution
(the respondents contended that this was not a requirement).

 They further contended that the resolution did not constitute a valid variation of the trust
deed because although the trust deed had prescribed a minimum number of three trustees,
the purported appointment of two of the trustees who were signatories had been invalid,
with the result that the remaining two trustees in office lacked the capacity to pass the
resolution; and

 Inasmuch as the benefits conferred by the trust deed had been accepted by or on behalf of
the original Beneficiaries before 19 September 2014, the trust deed could thereafter only
be amended with their consent, which consent 3 of the original beneficiaries, namely, that
of the 2nd – 4th Applicants, had not been provided.
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JOUBERT and OTHERS v JOUBERT and OTHERS [2019] ZAWCHC 56 (10 May 2019)

Finding

Trustees authority to be parties to the resolution?
 When the resolution was adopted only two trustees validly participated in that decision,

namely, the testator and the first applicant.
 A trustee, not yet granted statutory authority to act by the Master, cannot validly conclude

a contract so as to bind the trust. This principle was held to apply equally to the position
of a corporate trustee whose nominee is not formally or properly authorised by the Master.

Was a Quorum formed / Minimum number of trustees?
 There was no room to interpret the deed as impliedly requiring a minimum of three

trustees at all times and, in particular, for valid resolutions to be passed.

Majority Decision?
 Although it was held that the trust deed did not make provision for a minimum quorum of

three trustees, when the disputed resolution was passed there were in fact three properly
appointed trustees, namely, the testator, the first applicant and C2M, the corporate trustee.

Acceptance of benefits by beneficiaries and impact on the validity of the resolution
 The applicants were found to have failed to establish, at least vis-à-vis the 2nd – 4th

applicants, that they indeed accepted the benefits conferred upon them by the trust deed.
 Therefore, resultantly, the conclusion was inescapable that the resolution of 19 September

2014 in terms of which the 1st respondent was added as a capital and income beneficiary,
was unassailable.
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JOUBERT and OTHERS v JOUBERT and OTHERS [2019] ZAWCHC 56 (10 May 2019)

Obiter
[52] In the first place clause 23 of the trust deed specifically reserved to the testator and the trustees a
wide power to vary its terms during the former’s lifetime. The further provision in the clause that, after
the testator’s death, any variation to the trust deed can only be effected with the consent of all
beneficiaries, would appear to emphasise that their consent was not necessary during the lifetime of the
testator.

[53]Secondly, it is in the very nature of a stipulation alteri that the third party who accepts the benefit of
the contract between the stipulans and the promittens cannot do so selectively, but subject also to any
limitations and/or onerous provisions. Thus, in the present circumstances, where the founder bestowed
certain benefits on members of his family through the trust deed but reserved to the testator and trustees
a wide power of variation of its terms, the beneficiaries would accept their benefits subject to that
limitation i.e. their benefits could be diminished, or perhaps even lost, pursuant to a subsequent variation
in the trust deed where this carried the approval of the testator and the trustees.

[54]In regard to Potgieter’s case, Professor Claassen has argued that it is not authority for the
proposition that, even where the trust deed empowers the trustees and/or founder to amend the deed, the
common law requirements for such amendment must still be met where the beneficiaries have accepted
their benefits. Professor Claasen contends that Potgieter turned entirely on the common law and not on
the question of whether the common law should also be complied with where the trustees have amended
the trust deed in accordance with the power of amendment they enjoyed in terms of the deed. Professor
Claasen concludes that in such circumstances the founder or trustee enjoying an express power of
variation, can exercise same to the detriment of a beneficiary notwithstanding that such person has
accepted their benefits under the trust deed since this is the contract to which the beneficiary became
party by “accepting” his or her benefits.
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FERREIRA and ANOTHER v VAN DER MERWE N.O. and OTHERS (2019) ECLD (13 June 2019)FERREIRA & ANOTHER v VAN DER MERWE N.O & OTHERS (2727/2018) ZAECPEHC 13 JUNE 2019

109

3

Appellants 
approached 

the High 
Court 

1

2

Johannes van der 
Merwe Trust, TM 794

Question of law: Whether the Trust Deed could be amended (17 11 2010) after the demise of the Founder (13 3 1994) 
in the absence of any amendment clause in the trust deed 

Founder:  Mrs Aletta 
Getruida Janse van Rensburg 

(1984).  Died 1994

Trustees:  Initially Son = sole trustee: 
2011: 1st Respondent & Lessing added
2017: Son died 2017 & Lessing resigned
2017: 1st Resp ‘s son & Sass added

HIGH 
COURT 

Over time the relationship
between the Son and the
1st and 2nd applicants
became strained.

8

4

Income Beneficiaries:
Son’s wife (4th respondent) 

and 4 children (2 
applicants, 2 respondents)

Capital Beneficiaries:
4 children (2 applicants, 2 

respondents)
5

6

7

September 2004: Son presented all the
beneficiaries (his wife and children) with a
document, entitled “MEMORANDUM VAN
OOREENKOMS” which he requested them
to sign. This was in effect a partial
distribution of the Trust’s assets to two of his
children.

August 2009: Son presented the 2nd

Applicant (his son) with two
documents entitled
“AFSTANDOENING” and
“BEVESTIGING VAN AFSTAN-
DOENING” which he requested the
2nd Applicant to sign.

November
2010: Son
resolved to
amend the
Trust Deed

12

11
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FERREIRA and ANOTHER v VAN DER MERWE N.O. and OTHERS (2019) ECLD (13 June 2019)FERREIRA & ANOTHER v VAN DER MERWE N.O & OTHERS (2727/2018) ZAECPEHC 13 JUNE 2019

Facts:
1. On 7 February 1984 one Aletta Getruida Janse van Rensburg (“the Founder”) established

a trust, the Johannes van der Merwe Trust, TM 794 nominating her son, Johannes Hendrik
van der Merwe (“Son”), as the sole trustee. He was married to Christina (“Wife”) and they
had 4 children from the marriage;

2. The income beneficiaries were the Son and his Wife and the four children;
3. The capital beneficiaries were the four children;
4. The trust deed provided that on the death of both the Son and his Wife, and provided the

youngest of their four children had reached the age of 28, the four children would become
the trustees of the Trust;

5. The intention of the Founder appeared to be that each of the four children was to receive
25% of the capital assets of the Trust. When each child reached the age of 28 years, 25%
of the assets were to be distributed to that child and when the youngest child reached 28
years, the assets were to be distributed in equal proportions;

6. No amendment clause appeared in the trust deed. The Founder passed away on 13 March 
1994;

7. Although the reasons differ, it was not in dispute that over time the relationship between
the Son, on the one hand, and the 1st and 2nd applicants (two of his children), on the other
hand, became strained and, particularly in respect of the 2nd applicant, acrimonious;

8. Various attempts to get rid of the applicants followed by the Son.
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FERREIRA and ANOTHER v VAN DER MERWE N.O. and OTHERS (2019) ECLD (13 June 2019)FERREIRA & ANOTHER v VAN DER MERWE N.O & OTHERS (2727/2018) ZAECPEHC 13 JUNE 2019

Facts:

9. On 17 November 2010 the Original Trustee resolved to amend the Trust Deed in material
respects, namely:

• The beneficiaries of the Trust were henceforth to be Son, the 1st Respondent (child), the 4th

Respondent (child), the 5th Respondent, the descendants of any of the above and any trust
established for the benefit of the above-mentioned beneficiaries;

• Provision was made for there to be between two and five trustees;
• The requirement that, ultimately, there had to be an equal distribution amongst the capital

beneficiaries was discarded, this being left up to the discretion of the trustees.

The effect of the amendment was, inter alia, to exclude the 1st and 2nd applicants (two
children) as beneficiaries altogether. The Amended Trust Deed was lodged with the Master on
25 November 2010. Pursuant to the amendment, on 8 November 2011 the Master endorsed
the Trust Deed to provide that the 1st Respondent (Son) and one Maurice Lessing (“Lessing”)
be authorised to act as trustees together with the Son;
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FERREIRA and ANOTHER v VAN DER MERWE N.O. and OTHERS (2019) ECLD (13 June 2019)FERREIRA & ANOTHER v VAN DER MERWE N.O & OTHERS (2727/2018) ZAECPEHC 13 JUNE 2019

Applicants:
1. It was argued on behalf of the applicants, that the Trust Deed, not having made provision 

for the amendment thereof, and particularly as the Founder was deceased at the time the
amendment was effected, any attempt to do so would in all cases be a nullity;

2. Also, that the applicants had contingent rights in the Trust assets as there had been 
presented evidence which established that they had accepted the benefits conferred on them
in terms of the Trust Deed;

3. The evidence relied upon by the applicants to establish that they had accepted the benefits
bestowed on them in terms of the Trust Deed are the following:
a) The beneficiaries were required to perform work for no reward for the Trust because

they were informed by Son that they would ultimately reap the benefits thereof;
b) The 2nd applicant paid an inflated rental for a property owned by the Trust on the

basis that he would ultimately reap the benefits thereof;
c) The 2nd applicant paid all the expenses, including the mortgage bond in respect of

another property which was apparently ear-marked as his;
d) The 2nd applicant refused to sign the waiver abandoning his rights in respect of the

Trust, therefore must be held to have accepted benefits;
e) The 1st & 2nd applicants signed the two documents (during 2004 and 2007), which

effected a partial distribution of the Trust’s assets (albeit to the 1st and 5th
respondents);

f) The 1st applicant received the proceeds of the sale of a property owned by the Trust;
g) The 1st and 2nd applicant’s, as well as the 5th Respondent, refused to sign the

memorandum.
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FERREIRA and ANOTHER v VAN DER MERWE N.O. and OTHERS (2019) ECLD (13 June 2019)FERREIRA & ANOTHER v VAN DER MERWE N.O & OTHERS (2727/2018) ZAECPEHC 13 JUNE 2019

Respondents:

Amendment of the trust deed & Waiver of rights:
• It was argued that the applicants had consented to the amendment and/or waived their rights

as beneficiaries;
• It was also argued on behalf of the respondents that the applicants had waived the benefits

bestowed upon them in terms of the Trust Deed. This submission was based on the minutes
of a meeting which was held on 17 November 2010 by only the Son, in which he resolved to
amend the Trust Deed.

As to the Counter Application:
• The respondents argued in its Counter-Application that in the event of this Court setting

aside the authorisation of the respondents to act as trustees of the Amended Trust, then the
provisions of the original Trust Deed had to automatically apply.

• In accordance with clause 3 of the Original Trust Deed, on the Son as original trustee
ceasing to be a trustee, the 4th respondent would be instituted as trustee
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FERREIRA and ANOTHER v VAN DER MERWE N.O. and OTHERS (2019) ECLD (13 June 2019)FERREIRA & ANOTHER v VAN DER MERWE N.O & OTHERS (2727/2018) ZAECPEHC 13 JUNE 2019

Importance:
• The trust deed could not be amended in the absence of a specific clause regulating such an

amendment.
• The court was also correct in citing the Potgieter (SCA) for authority.
• Important also from this court case is the (somewhat logical) realisation that the erstwhile

trust deed reappears as the valid constitutive charter.
• The problems typically arise when the trustees in the meantime acted by virtue of the terms of

the newly amended trust deed, later to be declared null and void.
• With regard to the appointment of the three trustees in 2017, the court held that the

appointment could not be valid due to the fact that the deed under which they were appointed
was ruled to be of no force and effect. The court also reiterated, with reference to Erwee NO
v and Another v Erwee and Others NO [2006] 1 All SA 626 (O) that trustees are appointed in
accordance with the trust instrument and not by the Master of the High Court, who only
authorises trustees to act under powers granted to the Master in section 6(1) of the Trust
Property Control Act, 57 of 1988.

• The court also criticised the behaviour of the original trustee who, in the court’s words,
“treated the trust assets as his own, to be distributed as he, in his sole discretion and without 
reference to the wishes of the Founder, decreed. His cavalier approach to the fiduciary duties 
expected of a trustee is to be deprecated.”
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AMENDMENT OF INTER VIVOS TRUSTS
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APPLY 
AMENDMENT 
CLAUSE

INTER 
VIVOS 

TRUSTS

INTER 
VIVOS 

TRUSTS

COMMON 
LAW 

PRINCIPLES

COMMON 
LAW 

PRINCIPLES
TRUST DEEDTRUST DEED

AMENDMENT 
CLAUSE

AMENDMENT 
CLAUSE

NO AMENDMENT 
CLAUSE

NO AMENDMENT 
CLAUSE

AMENDMENT 
CLAUSE N/A

AMENDMENT 
CLAUSE N/A

ALL 
PARTIES TO 

THE 
AGREEMEN

T MUST 
CONSENT

ALL 
PARTIES TO 

THE 
AGREEMEN

T MUST 
CONSENT

WHAT IF AMENDMENT CLAUSE 
STIPULATE ONLY TRUSTEES 

HAVE TO CONSENT TO 
AMENDMENTS, 

NOTWITHSTANDING THE 
ACCEPTANCE OF BENEFITS OF 

THE BENEFICIARIES?

LLD: RIKA VAN ZYL: 
ACCEPTANCE OF BENEFITS –

VESTED TIGHTS TO THE 
SPECIFIC ASSET DISTRIBUTED

AMENDMENT 
CLAUSE PROHIBI -
TING AMENDMENT

AMENDMENT 
CLAUSE PROHIBI -
TING AMENDMENT



LATEST COURT CASES - trusts

Protection of the rights of a discretionary 
beneficiary
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

1st respondent (a beneficiary) approached 
the High Court and succeeded

5

Trustees amended the trust 
deed and omit the 1st

respondent as a beneficiary 

3

1

2

4Arathusa Family Trust

Question of law: Whether the 1strespondent, as a beneficiary of a discretionary trust, had acquired rights as against the trust 
which had been capable of protection;

Founder (2 sisters 
(Griessel & Van 
Wyk)) found the 

trust in 1999 

100% 
shareholder

3 Trustees (2 sisters & 
Indep person) (applicants)

HIGH COURT SCA 
COURT

The only asset in the company was a farm which was 
part of a game reserve. All the potential beneficiaries 

had been afforded the right to visit the farm with 
their families on vacation on a rotational basis.

Manyeleti (Pty) Ltd

Family members 
= all discretionary 

beneficiaries

Applicants then 
approach the SCA

6
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Events leading to the litigation:

 All the potential beneficiaries had been afforded the right to visit the farm with their
families on vacation on a rotational basis.

 A difference of opinion over the development of the farm for commercial use resulted in
acrimony between the 1st respondent and the rest of the family.

 The trustees then resolved to amend the trust deed. The effect of the amendment was
that the 1st respondent was removed as a beneficiary in the trust.

 Aggrieved by his purported exclusion as a beneficiary, the 1st respondent approached
the High Court claiming re-instatement of his rights as a beneficiary. That litigation was
finalised on the basis that the purported amendment of the trust was to be regarded as
‘of no force and effect and invalid’.

 Pursuant to the settlement of that dispute, the 1st respondent required the applicants to
confirm that his right to visit the farm with his family on a rotational basis would be
restored. The parties could not reach agreement on this.

 The 1st respondent then instituted fresh litigation in the Gauteng Division of the High
Court, Pretoria (the court a quo) which he won.

 Applicants approached the Supreme Court of Appeal.
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Arguments of the applicants:

 The first respondent was only a ‘potential beneficiary’ in the trust, had no vested right in
the trust property and, accordingly, had no rights that he could protect.

 Relying on clause 3.1 of the trust deed, which grants the trustees the discretion to select
beneficiaries from a list of potential beneficiaries, the trustees purported to point out that
they had not yet selected beneficiaries;

 Since the beneficiaries had not yet been selected, so the argument went, the 1st
respondent remained a potential beneficiary who merely had contingent rights and had
no vested rights worthy of protection;

 They argued that, notwithstanding the fact that the first respondent and other potential
beneficiaries had previously been allowed to occasionally occupy the farm, no vesting
of rights was consequent upon that occupation, as the farm in question was owned by a
separate entity, namely the company;

 The company and not the trust, so the argument went, had exclusive right to allow
persons access to the farm.
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Arguments of the respondents:

 The 1st respondent contended that his visits to the farm amounted to the free use and
enjoyment of a property controlled by the trustees as contemplated in clause 12.5 of the
trust deed;

 Relying on the provisions of clause 9 of the Trust Deed, he contended that his visits to
the farm constituted possession of a trust asset, which, in turn, resulted in a vesting of
rights, thus entitling him to approach the court a quo to protect those rights;

 He argued that his description as a potential beneficiary in the trust deed was therefore
immaterial.
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Finding:

1. Trust held the company’s shares
 Argument: The use of the farm was not a benefit because the farm belongs to a company

and not to the trust. The court a quo (par 27) stated that “[t]he benefit has been and still
is the scheduled vacations afforded the beneficiaries by the trustees or the company.”

 The trust was the sole shareholder of the company, which was a registered private
company and therefore the trustees were in a position to make decisions pertaining to
the farm, including granting access rights;

 This finding meant that there was no need for the court a quo to pierce the corporate veil
as it purported to do;

2. Rights held by beneficiary
 The 1st respondent’s argument that his rights became vested by virtue of him having

been granted possession of the trust asset (the farm) was found to be misplaced;

 The trust fell in the category of discretionary trusts, since the trustees had been given the
right, within their discretion, to select beneficiaries from a list of potential beneficiaries;

3. Protection of rights
 The question was whether the 1st respondent, as a potential beneficiary in the

discretionary trust, had rights that he could ask the court to protect;
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Finding:

 Par 28 of the judgment of this court in Potgieter & another v Potgieter NO & others was
heavily relied upon.

‘I do not think it can be gainsaid that at the time of the variation agreement on 21
February 2006, the appellants enjoyed no vested rights to either the income or the
capital of the trust. They were clearly contingent beneficiaries only. But that does not
render their acceptance of these contingent benefits irrelevant. The respondents
referred to no authority that supports any proposition to that effect and I cannot think
of a reason why that would be so. The import of acceptance by the beneficiary is that it 
creates a right for the beneficiary pursuant to the trust deed, while no such right 
existed before. The reason why, after that acceptance, the trust deed cannot be varied 
without the beneficiary’s consent, is that the law seeks to protect the right thus created 
for the first time. In this light, the question whether the right thus created is
enforceable, conditional or contingent should make no difference. The only relevant
consideration is whether the right is worthy of protection, and I have no doubt that it
is. Hence, for example, our law affords the contingent beneficiary the right to protect
his or her interest against mal- administration by the trustee…’ (our emphasis)
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Finding:

 It was found to be evident from the dictum in the Potgieter - case that even beneficiaries
who have contingent rights are entitled to protection;

 Trustees have an obligation to treat all the beneficiaries even-handedly;
 As a beneficiary, the 1st respondent had a right to be protected against arbitrary and

discriminatory treatment;
 In this matter, the privilege of having a vacation on a farm situated in a game reserve

was taken away from the 1st respondent while the other potential beneficiaries
continued to enjoy the same rights. That constituted differential treatment without a 
justifiable basis;

 The role of a trustee in administering a trust calls for the exercise of a fiduciary duty 
owed to all the beneficiaries of a trust, irrespective of whether they have vested rights or 
are contingent beneficiaries whose rights to the trust income or capital will only vest on
the happening of some uncertain future event;

 While discrimination on the basis of need may, under certain circumstances, be justified
by the needs of a particular beneficiary, the trustees did not advance ‘need’ as the reason
for treating the 1st respondent less favourably;

 It was clear from the averments made in the affidavits that he had been regarded as
obstructive and contrarian, but that was found not sufficient to justify him being treated
less favourably;

 It was therefore decided that the trustees unfairly discriminated against him;
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Remarks:
 [SS] Reliance on Acceptance to Establish a right worth Protecting (Stipulation Alterii)

- Acceptance normally accompanies questions relating to amendments of a deed

- Could acceptance be inferred?

 [SS] Reliance on the fiduciary duties of Trustees towards all beneficiaries

 [SS] Must still determine the type of rights of the Beneficiary and differentiate between

Suggestion:
(i) If the benefit will be distributed only by the choice or decision of another, the

beneficiary would have a mere spes - there is nothing but a hope that the other will
choose to benefit him. The free will of the trustees’ discretion will disqualify them from
certain protection from the courts and claims of specific duties from the trustees.

(ii) A contingent right on the other hand developed to enjoy some protection from the
courts. The term “contingent beneficiary” should be reserved for beneficiaries who are
waiting for the condition stipulated in the trust deed to be fulfilled – hence, the
beneficiary would hold a contingent right.

(iii) Vested right.

[SS] Must still determine the type of rights of the Beneficiary and differentiate between
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Suggestion by Dr Rika van Zyl:

 It could be argued that based on the fact that the beneficiaries had been “afforded the
right to visit the farm with their families on vacation on a rotational basis” (par 2), that
this constituted a vested right.

 The wording of “rotational basis” is in contradiction to an “ad-hoc visit”.
 The wording may therefore refer to a vested right in perpetuity to visit the farm on a

rotational basis.
 It does not seem from the facts that this “right” or “benefit” was still in the discretion of

the trustees.
 That was also the relief De Kock sought from the court- “to confirm that his right to

visit the farm with his family on a rotational basis would be restored” (par 4) and the
order that was granted – “equal access to and enjoyment of the farm” (par 26).

 The court may have therefore, unknowingly, confirmed that the beneficiary had vested
rights to the benefit.

The beneficiaries who have enjoyed previous ad-hoc benefits from the trust, in a pure
discretionary inter vivos trust in general, are not bestowed with a vested right to any future
benefits, nor does it provide the beneficiaries with a contingent right to any future benefits.
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Suggestions by Dr Rika van Zyl:

A. Vested Right:
 It could be argued that based on the fact that the beneficiaries had been “afforded the

right to visit the farm with their families on vacation on a rotational basis” (par 2), that
this constituted a vested right.

 The wording of “rotational basis” is in contradiction to an “ad-hoc visit”.
 The wording may therefore refer to a vested right in perpetuity to visit the farm on a

rotational basis.
 It does not seem from the facts that this “right” or “benefit” was still in the discretion of

the trustees.
 That was also the relief De Kock sought from the court- “to confirm that his right to

visit the farm with his family on a rotational basis would be restored” (par 4) and the
order that was granted – “equal access to and enjoyment of the farm” (par 26).

 The court may have therefore, unknowingly, confirmed that the beneficiary had vested
rights to the benefit.

The beneficiaries who have enjoyed previous ad-hoc benefits from the trust, in a pure
discretionary inter vivos trust in general, are not bestowed with a vested right to any future
benefits, nor does it provide the beneficiaries with a contingent right to any future benefits.
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JOAN CYNTHIA GRIESSEL NO & OTHERS v DE KOCK [2019] ZASCA 95 (6 June 2019)

Suggestion by Dr Rika van Zyl:

B. Rights of Beneficiaries & Impartiality:

 It must be noted however that discretionary trusts are created with the discretion of the
trustees embedded on awarding benefits as they deem fit

 This is contrary to vesting trusts where the awarding proportion may be set.

 Even in the trust deed at hand, clause 5.2 stated that the trustees shall, in their entire
discretion, have the power to “from time to time and at any time to pay … as the
Trustees may decide, and in such proportions … as the Trustees may determine.”

 A discretionary trust therefore leaves room for differential treatment and all “potential”
beneficiaries does not have to receive the same benefit at the same time.
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NKOTOBE & OTHERS v BENGU & OTHERS (580/2014) [2015] ZAECBHC 12 (15 MAY 2015)

3

1
Mhala Development 

Trust

Question of law: Whether the applicants have the necessary legal standing to ask for the removal of the 
trustees.

Founders: Mxolisi 
Hamilton (traditional 
chief) and Ntombomzi

Vinolia Makinana

Trustees: 

HIGH 
COURT 

Beneficiaries: Clause 1.1.4 of the Trust Deed determines that a
beneficiary is “. . . any person who falls under or subjects
himself/herself to the jurisdiction of Chief MXOLISI HAMILTON
MAKINANA and is selected by Trustees after application by him
or her and accordingly requires to benefit in any manner in
terms of this Trust Deed. Said selection/approval by the Trustees
will be evidenced by a certificate to be issued by the Trustees
and shall be a final decision.”

2

Objective of Trust = “. . . to administer the
assets and / or monies as may be settled on
the trust and to conduct all business
pertaining thereto in the best interests of the
beneficiaries.”

Main purpose and the object of Trust: to
maximize the benefit to, and interest of, the
persons falling under the jurisdiction of Chief
Mxolisi Hamilton Makinana . . . by means of
such specific aims and objectives as the
trustees may determine in their sole discretion
from time to time save as for any other
provisions as contained in this Trust Deed . .
.”

The trustees failed to convene meetings to select the 
beneficiaries: 4

5
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NKOTOBE & OTHERS v BENGU & OTHERS (580/2014) [2015] ZAECBHC 12 (15 MAY 2015)

Facts:

• The Trust was an inter vivos trust. It was created in 2003 by Mxolisi Hamilton, a
traditional chief in the Peddie area, and Ntombomzi Vinolia Makinana;

• The founders of the Trust entrusted to the trustees the power to appoint the beneficiaries
of the Trust.

• Beneficiaries: Clause 1.1.4 of the Trust Deed determines that a beneficiary is “. . . any
person who falls under or subjects himself/herself to the jurisdiction of Chief MXOLISI
HAMILTON MAKINANA and is selected by Trustees after application by him or her and
accordingly requires to benefit in any manner in terms of this Trust Deed. Said
selection/approval by the Trustees will be evidenced by a certificate to be issued by the
Trustees and shall be a final decision.”

• The "potential beneficiaries" of the Trust said that they were desirous of applying to the
Trustees for the purpose of being selected by the Trustees, but that as a consequence of
the Trustees' failure to convene meetings, they had been unable to do so;

• They then brough the application to this Court to have the trustees removed in terms of
section 20(1) of the Act.

• Question: Whether the applicants have the necessary legal standing (locus standi in
iudicio) to ask for the removal of the trustees;
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NKOTOBE & OTHERS v BENGU & OTHERS (580/2014) [2015] ZAECBHC 12 (15 MAY 2015)

Applicants:

• The main purpose for which the Trust had been created was to benefit persons who fall
under the jurisdiction of Chief Makinana.

• As persons for whose benefit the conditions in the trust deed had been provided, they
were potential beneficiaries and had a sufficient legal interest in the proper
administration of the Trust.

• In support of this submission the applicants had placed reliance on the decision in Doyle 
v Board of Executors (1999 (2) SA 805 (C)) where it had been held at that despite the
contractual nature of a trust, it was “. . . unquestionable that the trustee occupies a
fiduciary office. By virtue of that alone he owes the interest good faith towards all
beneficiaries, whether actual or potential.”
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NKOTOBE & OTHERS v BENGU & OTHERS (580/2014) [2015] ZAECBHC 12 (15 MAY 2015)

Respondents:

• The respondents contended that until such time as the applicants had applied to become
beneficiaries, and they had been selected as such by the Trustees, they were not 
beneficiaries;

• That they may potentially become beneficiaries of the Trust was insufficient to give them
the necessary legal standing to claim the relief they were seeking;

• The respondents relied upon the authority in an unreported decision of the Supreme
Court of Appeal in Ras & Others v Van der Meulen & Another (Case No. 635/2009 [1 
December 2010] ZASCA 163) where it had been held that a person could apply for the
removal of a trustee of a trust only if he or she was a beneficiary of that trust. Short of
being a beneficiary, a person would have no interest in the trust justifying him or her
seeking the removal of a trustee;
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NKOTOBE & OTHERS v BENGU & OTHERS (580/2014) [2015] ZAECBHC 12 (15 MAY 2015)

Decision:

• Therefore, the reference to “potential” beneficiaries in Doyle was clearly intended to
refer to those beneficiaries whose rights to the benefits of the trust were contingent as
opposed to being vested, and it was tasked to consider the position of contingent
beneficiaries in relation to the duty of a Trustee to account to the beneficiaries.

• The Doyle case therefore dealt with the interest in the administration of the trust of
beneficiaries who have a contingent right in the trust property;

• It was therefore held that the Doyle - case could not serve as authority for the proposition
that a person whose expectation is limited to be appointed a beneficiary at the discretion 
of the trustees, has a sufficient interest in the trust property to ask for the removal of a
trustee as envisaged in section 20(1) of the Act;

• While the applicants were held to have the right to apply to become beneficiaries of the
Trust, until such time as they have actually applied, and they have been selected by the
trustees in their discretion to benefit from the trust, the applicants was found to have
nothing more than an expectation to be appointed beneficiaries, as opposed to a
beneficiary who has an expectation to receive a benefit from the Trust property after
some future event;

• Therefore the applicants did not have locus standi in bringing this application.

• CONSIDER: TYPES OF CONTINGENT RIGHTS
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SEAWRIGHT v NEDGROUP TRUST LIMITED NO & OTHERS (A34/2018) [2018] ZAWCHC 123 (11
SEPTEMBER 2018)

Daughter 2: Linda Veronica Seawright

3
5. DISPOSAL OF CAPITAL AT TERMINATION
DATE 5.1. The Trust shall terminate upon the date
(referred to as the (“TERMINATION DATE”) which
shall be 50 (FIFTY) years after the death of the
DONOR or such other date determined by the
TRUSTEES in terms of CLAUSE 5.3.

4. DISPOSAL OF INCOME
AND/OR CAPITAL
Until the termination date
hereinafter referred to, the nett
income and/or capital of the
Trust Funds may in the absolute
discretion of the TRUSTEES, be
used for the benefit of any one
or more of the DONOR, his
descendants and their spouses or
any Trust.

1 Roy Seawright Trust

Question of law: Whether an exception taken against a new claim could be dismissed by finding that the exceptional 
circumstances required by section 13 of the Act could be founded on the same antecedent allegations for the removal of 

trustees (initially the removal was the only prayer).

Founder: Mr Robert Morton 
Felix Seawright (Roy) (9 
June 1994) (died 2001)

Trustees:  Initially Roy, Harris &Syfrets 

HIGH 
COURT

2

Capital & Income Beneficiaries:
Founder, his descendants and their 

spouses or any specified Trust

7
Daughter 1: Carolyn Winifred Anne Seawright

5

Seawright Trust 
in Guernsey (the 
offshore trust)

6

4

8

Exception
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SEAWRIGHT v NEDGROUP TRUST LIMITED NO & OTHERS (A34/2018) [2018] (SEPTEMBER 2018)

Facts:
• On 9 June 1994 Mr Robert Morton Felix Seawright (Roy) established the Roy Seawright

Trust (the Trust) (he died in 2001);
• The initial trustees were Roy, Richard Edward Harris (Harris) and Syfrets Limited (successor

in office to first respondent).
• Roy wished that Harris remain a trustee for Harris' lifetime and after Roy's death that he be

chairman of the trustees;
• Relevant provisions of the trust deed:
“5. DISPOSAL OF CAPITAL AT TERMINATION DATE

5.1The Trust shall terminate upon the date (referred to as the ("TERMINATION DATE")
which shall be 50 (FIFTY) years after the death of the DONOR or such other date
determined by the TRUSTEES in terms of CLAUSE 5.3.
5.2 The balance of the capital (including any accumulated income) held by the Trust as at
the TERMINATION DATE shall devolve upon the DONOR'S children, CAROLYN 
WINIFRED ANNE SEAWRIGHT and LINDA VERONICA SEAWRIGHT in equal shares, or
if any one shall have predeceased the TERMINATION DATE, upon her issue per stripes,
failing issue, upon the surviving child of the DONOR with issue of any predeceased child
taking in place of the parent per stirpes.
5.3…

If there is no such person in esse, then the balance of the capital (including any accumulated
income) shall devolve upon the TRUSTEES for the time being of THE BARTON MARK TRUST 
failing such Trust for whatsoever reason, upon the TRUSTEES for the time being of the
CLIFFORD HARRIS USUFRUCTUARY TRUST
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SEAWRIGHT v NEDGROUP TRUST LIMITED NO & OTHERS (A34/2018) [2018] (SEPTEMBER 2018)

Appellant’s case:

• Appellant alleged that from the date of the donor’s death (2001) until 2012 the total capital
value of the original assets of the trust more than doubled from R19 263 580 to R50 099 376
and that the total value at that date was probably in excess of R100 million.

• It was undisputed that over the same period the trustees paid to the appellant R1 745 317 and
made unsecured loans to her of R283 495, that equated to a total payment of R2 028 812.

• They never paid anything to any other beneficiary of the trust. Since the death of the donor
the trustees had paid the appellant the equivalence of about 2% of the estimated then present
value of the trust patrimony and should the appellant have died before the trust terminates,
about 98% of the estimated value of the patrimony would have devolved, directly or
indirectly, upon Harris and his family;

• A Guernsey trust was establish with half of the SA trusts distributed to this offshore trusts;

• She claimed for the removal of the trustees and the termination of the trust (section 13);



A. LATEST COURT CASES – (trusts)

Page 43

SEAWRIGHT v NEDGROUP TRUST LIMITED NO & OTHERS (A34/2018) [2018] (SEPTEMBER 2018)

Important to note:

• Rights of the Appellant

• Rights of the Successor beneficiaries

• Trustees were conflicted

• Section 13 of the Trust Property Control Act
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MCNAIR v CROSSMAN & ANOTHER [2019] ZAGPJHC 298 (5 September 2019)

3

51% 25% Appellant approached the High 
Court and failed

7

1

2

McNair Family Trust

Question of law: Whether the 2nd respondent should be removed as trustee of the trust based on enmity between co-
trustees;

Founder:         
Mr Steven 

McNair (died) 

75% 

Trustees: 
Steven (died)
Appellant (former wife)
2nd Respondent (friend)
1st Respondent (resigned)

HIGH 
COURT

HIGH 
COURT (full 

bench)

Top Spin was a property holding company. Applied P. SA rented property from Top 
Spin. A dispute arose when Applied P. SA fell in arreas with its rental payment.

Beneficiaries: 
Appellant and her 

two children

Appellant then 
approached the 
FULL BENCH

8
Applied Pneumatics 

SA (Pty) Ltd

1st 
Respondent 
(stepfather)

The 2nd respondent became embroiled in the dispute. The 2nd respondent was a director of a 
financial services firm and an accounting firm, which both delivered services to Top Spin and 
Applied P. SA.

4

25% 

Top Spin Investments 
101 (Pty) Ltd

David 
McNair 
(brother))

Appelant 
(Steven 

bequeathed 
51% to her)

24% 

5
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MCNAIR v CROSSMAN & ANOTHER [2019] ZAGPJHC 298 (5 September 2019)

Removal of trustees: Section 20(1) of the Trust Property Control Act

Background facts:

 Trustees of the trusts were also shareholders directors of the company (trust asset)

 Allegations against the appellant:

From the 1st respondent's answering affidavit: “I have no doubt that [the
appellant's] fingers in the till was the cause of Applied's financial woes."

From the 2nd respondent:
"Through my interactions with the parties I gained the impression that it was
[her] conduct that caused the destruction of the family unit."

“... [she] continuously rejected all attempts by the [first respondent] and David to
exit Applied through the proposed sale of their interest [sic]."

"[she] has always shown little or no interest in the running of Top Spin or the
Trust until she and David had a fallout over Applied during June 2015”
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MCNAIR v CROSSMAN & ANOTHER [2019] ZAGPJHC 298 (5 September 2019)

Removal of trustees: Section 20(1) of the Trust Property Control Act

 Allegations against the 2nd respondent:

During July 2016 the appellant requested the 2nd respondent to furnish her with
a letter stating the shareholding in Applied, which would be send to and overseas
distributor.

The 2nd respondent did so, but with an added paragraph stating that criminal and
legal proceedings were pending against the appellant.

The appellant wrote to the 2nd respondent informing him that this was false
and requested him to alter the letter. He refused to do so and as a result the
appellant did not send the letter and the agreement between the overseas
company and Applied was cancelled.

It was later found by the court that no criminal and legal proceedings were
pending against the appellant. Hence, such paragraph was false.
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MCNAIR v CROSSMAN & ANOTHER [2019] ZAGPJHC 298 (5 September 2019)
Removal of trustees: Section 20(1) of the Trust Property Control Act

Principles:

 Misconduct / Enmity on the level of the directors portray to the relationship of the
trustees;

 Gower – case: Consequently, mere friction or enmity between the trustee and the
beneficiaries will not in itself be adequate reason for the removal of the trustee from
office.“

 The court’s power to remove a trustee though was found not to be restricted to the
statutory grounds of section 20, due to section 173 of the Constitution.

 However, if the relationship between co-trustees has broken down to the extent that they
no longer have any mutual respect and trust for each other. This too, can be brought
under section 20(1) of the Act, for it could imperil the property or administration of the
trust. But it does not always have to be so.

 Another fact that should not be overlooked was the fact that the 2nd respondent in this
matter was probably conflicted in his position as trustee, due to the fact that he was the
joint owner (in his trustee capacity) of shares in a company to which other companies of
which he was a director delivered services. That should be avoided as far as possible.
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NAIR N.O V NAIR N.O AND OTHERS [2019] ZAKZPHC 23 (26 APRIL 2019)

3

1 PPC Property Trust

Question of law: Whether the Court a quo was correct in applying section 13 of the Trust Property Control Act and to 
subsequently order the termination of the trust?

Founder: Mother of the two 
brothers (James & Nair) 

(2006)

Trustees:  Brothers 
Peter Neir (applicant)
James Nair (CA(SA) (1st Resp.)

(Single Bench) 
HIGH 

COURT

2

Capital & Income Beneficiaries:
The two brothers and their respective 

families, each family grouping to benefit as to 
one half of benefits accruing from the trust.

7

Properties were used to house 
the businesses. No arms 

length dealings between trust 
and businesses

5
Portion 5 & 12 of 
Erf 2941, Marburg

Two brothers provided different versions of the 
factual and legal position of the businesses

ProTrans 
(Business)

ProTrans Plant & 
Civils (CC)

Peter: Partnership 50/50

James: Sole Proprietor 100%

Peter: CC = 50/50

James: CC = 100%

Complete breakdown in 
relationship between the 

two brothers

(Full Bench) 
HIGH 

COURT

4

6
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NAIR N.O V NAIR N.O AND OTHERS [2019] ZAKZPHC 23 (26 APRIL 2019)
Facts:
1. The PPC Property Trust (the Trust) was established by Mrs Nair, the mother of the two

brothers, Peter and James Nair (respectively the Applicant and the 1st respondent);
2. They were the sole trustees of the trust;
3. It was common cause that the brothers had been associated in businesses over a number

of years;
4. The businesses comprised ProTrans and ProTrans Plant & Civils C;
5. There were significant differences in their respective versions of the factual and legal

status regarding the businesses as well as the object of the trust;
6. The personal and business relationships of the applicant and the 1st respondent hit

troubled waters when, according to the applicant, he realized that the 1st respondent was
favouring himself and his family financially at the expense of the applicant and his own
family (23 May 2012). They were hence not on speaking terms since 2012;

7. Fundamental to the dispute concerning control of the trust was the basis upon which the
trust properties were developed and improved and have been occupied by the business.

8. According to the 1st respondent he, by which he includes the business in respect of
which he claims sole ownership, was not obliged to pay rental to the trust in lieu of
having funded the development of the trust's properties. However, he claimed that
rentals due to the trust as reflected in the books of account of the trust, were the result of
"a legitimate tax plan" to minimize his tax liability and to benefit "my family as the
beneficiaries of the Trust";

9. Applicant then approached the Court a quo (Single Bench);
10. Court a quo – ordered the sale of the properties and termination of the trust
11. Applicant then appealed against this finding
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NAIR N.O V NAIR N.O AND OTHERS [2019] ZAKZPHC 23 (26 APRIL 2019)
A quo Court’s reason for its decision:
1. Founder’s intention

2. Section 13 could be applied

Applicant’s argument in appealing against this finding

1. Section 13 could not be applied

13 Power of court to vary trust provisions
If a trust instrument contains any provision which brings about consequences which in the
opinion of the court the founder of a trust did not contemplate or foresee and which-

(a) hampers the achievement of the objects of the founder; or
(b) prejudices the interests of beneficiaries; or
(c) is in conflict with the public interest,

the court may, on application of the trustee or any person who in the opinion of the court has
a sufficient interest in the trust property, delete or vary any such provision or make in
respect thereof any order which such court deems just, including an order whereby
particular trust property is substituted for particular other property, or an order terminating
the trust.”



A. LATEST COURT CASES – (trusts)

Page 52

NAIR N.O V NAIR N.O AND OTHERS [2019] ZAKZPHC 23 (26 APRIL 2019)
Court’s findings

• Court a quo was wrong in applying s13 of the Trust Property Control Act

• Termination of the trust – too drastic

• Founder had an enduring intention with the trust in mind

• Because of the break down it suggested that an arms length approach be followed between
the trust and the businesses:

• Also two independent trustees to be appointed in place of the two brothers (s 7(1) of the Act

• Two brothers could not continue as trustees – s 20 of the Act (removal)

• Costs – against the 1st respondent
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DU PLESSIS NO & OTHERS v VAN NIEKERK & OTHERS (836/2018) [2018]
ZAFSHC 120 (26 JUNE 2018)

Telephonic call between all the 
trustees took place (2018). 3 
Independent trustees were in 

Bloemfontein and the 1st respondent 
was in Pretoria with her lawyer. 

Differences arose. 
3

1 Ritom Trust IT 1138/99

Question of law: Whether the majority of trustees could by virtue of provision 5.7.4 of the trust deed unilaterally 
decide to remove the 1st respondent (mother) as a trustee of the trust?

Founder: Marthinus 
Johannes Bam (1999)

Trustees: 4
1st Respondent (mother)
Auditor, Auditor, Lawyer

HIGH 
COURT

Sole Capital & Income 
Beneficiary:

Daughter of 1st Respondent
30 years old at proceedings

7

Father of the Beneficiary: 
Conduct farming operations 

on the Knysna propety

Immovable 
Property (Knysna)

Company CC
Trust Deed:
Vacation of Office of Trustee:
5.7 The office of a TRUSTEE shall
be vacated if –
5.7.4 the majority of TRUSTEES
request a TRUSTEE to resign.”

MASTER OF 
THE HIGH 

COURT refused

4

2 5

6

Applicants then 
removed mother 

as trustee 8

Applicants then approached the court to 
have mother removed 

9
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DU PLESSIS NO & OTHERS v VAN NIEKERK & OTHERS (836/2018) [2018]
ZAFSHC 120 (26 JUNE 2018)
Facts:

• The trust was created by a foreign donor on 18 June 1999;
• The sole income and capital beneficiary was daughter who was at the time still a minor;
• Mr Scheepers, the father of the beneficiary, had been conducting farming activities on the

trust’s immovable property (valuable immovable property in Knysna) all along by making
use of a company & CC. The Beneficiary had never received any income from the trust,
apparently as Mr Scheepers and/or his entities did not pay any interest on his payable loan 
account nor any rental for the use of the trust asset (property);

• On 20 October 2016 the Master issued letters of authority to the four trustees (2 auditors, 1
lawyer, mother);

• Clause 5.7 of the trust deed dealt with the vacation of a trustee from his/her office as trustee:
“5.7 The office of a TRUSTEE shall be vacated if –
• 5.7.1 he becomes disqualified in terms of clause 5.7;
• 5.7.2 he files an application for the surrender of his estate or an application for an

administration order or if he commits an act of insolvency as defined in the Insolvency
law for the time being in force or if the (sic) makes any arrangement or composition
with his creditors generally;

• 5.7.3 he resigns his office by not less that (sic) 60 days (or such shorter period as the
remaining TRUSTEES or TRUSTEE may agree to) written notice to the remaining
TRUSTEE or TRUSTEES;

• 5.7.4 the majority of TRUSTEES request a TRUSTEE to resign.”
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DU PLESSIS NO & OTHERS v VAN NIEKERK & OTHERS (836/2018) [2018]
ZAFSHC 120 (26 JUNE 2018)
Arguments for the applicants:

• According to clause 5.7.4 the majority of trustees may resolve to request a trustee to vacate 
his/her office and such trustee then does not have any option than to vacate his/her office. No
reasons have to be given;

• They also relied on the peremptory wording in clause 5.7 that the office of trustee “shall be
vacated” if a request is made;

• They also relied on Cameron et al, Honoré’s South African Law of Trusts, 5th ed p 225:
“(i)t is self-evident that the terms of the trust may prescribe that the trustee vacate
office in a certain event.”

• It was submitted that the resolution of the majority - the three applicants – was “an event” as
identified by Honoré and provided for in the trust deed.

• Although not stated in so many words, it was apparent that applicants believed that even the
court had no say in the matter, except to confirm their decision. Therefore, applicants did not
even attempt to respond to most of the issues raised in the answering affidavit;

• The stipulations of the Trust Property Control Act pertaining to removal of trustees from
office regarding the circumstances in terms whereof a trustee can be removed from office by
the court and/or the Master were argued to be irrelevant and therefore also the authorities
dealing with these matters.
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DU PLESSIS NO & OTHERS v VAN NIEKERK & OTHERS (836/2018) [2018]
ZAFSHC 120 (26 JUNE 2018)

Arguments for the applicants:

• Bona fides of the 1st respondent?

• Does a request to vacate warrant an option?

• Must the statutory law and authorities be consulted when the removal of a trustee is to take
place with an event determined in the deed?

- 20(1) / 20(2) / SCA

• Passage from Honore: When trust deed prescribes an event – does that include a majority
decision by trustees?

• Was the wording in Clause 5.7.4 ambiguous?

• Ubuntu?

• Costs?
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B. PRACTICAL PROBLEMS & SOLUTIONS
A. MARKET RELATED RENTAL PAYABLE BETWEEN CONNECTED TRUSTS

TRUST 1
Property 

Trust

TRUST 1
Property 

Trust

TRUST 2 
Property 

Trust

TRUST 2 
Property 

Trust

Mother, 2 x 
Independent Trustees

Son = only named 
beneficiary 

Market Related Rental?

Page 59

TRUST 3 
Operational 

Trust

TRUST 3 
Operational 

Trust

Mother, 2 x 
Independent Trustees

Son = only named 
beneficiary 

Mother, 2 x 
Independent Trustees

Son, daughter, Mother

Fiduciary Duty to make assets as productive as possible?

Fiduciary Duty – consider in isolation?
59
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B. ESTATE DUTY AND ENDOWMENT PRODUCTS

1 Beneficiary, 4 USA 
beneficiaries

OFFSHORE 
TRUST  

JERSEY

OFFSHORE 
TRUST  

JERSEY

Single Beneficiary

INTERNATIONAL 
WRAPPER PRODUCT 

(ENDOWMENT)

Voluntary Disclosure 
Programme (VDP)

RSA ESTATE 

Estate Duty ?

Asset or Deemed Asset
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B. ESTATE DUTY AND ENDOWMENT PRODUCTS

Person liable for duty

11. The person liable for the duty shall be—

(a) where duty is levied on property of the deceased which falls under s 3(2)

(i) as to any property referred to in paragraph (a) or (b) of that subsection [s 3(2)], the person to whom

any advantage accrues by the death of the deceased; (Section 3(2)(a) or (b) property)

(ii) as to any other property, the executor (Other Section 3(2) property);

(b) where duty is levied on property which, in accordance with [s 3(3)], is deemed to be property of the

deceased— (s 3(3) property):

(i) as to property referred to in paragraph (a) of that subsection [s 3(3)], the executor

Provided that where the amount due under the policy is recoverable by any person other than the

executor, the person liable for the duty shall be the person entitled to recover the amount due under the

policy;
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B. ESTATE DUTY AND ENDOWMENT PRODUCTS

Duty payable by executor

12. Notwithstanding anything to the contrary contained in section 11, any duty payable under this

Act shall be payable by and recoverable from the executor of the estate subject to the duty, to the

extent contemplated in Chapters 10 and 11 of the Tax Administration Act.

Right of recovery by executor

13. (1) Every executor who is required to pay duty in respect of any property referred to in [s

11(a)(i)], or in the proviso to [s 11(b)(i)] or [s 11(b)(iA)], or in [s 11(b)(ii)], shall be entitled to

recover from the person liable therefor the duty attributable to such property.
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B. ESTATE DUTY AND ENDOWMENT PRODUCTS
Endowment Products:

1. The deemed property provisions can only apply if an asset does not already fall within the meaning of
property of an estate.

2. The wrapper, as an “endowment policy” must be distinguished from a “pure life policy”
where the latter will essentially only have a “value” as a consequence of the death of the
specified life assured, but with the endowment policy the value of the policy, during the
owner’s lifetime will typically be equal to the market value of then assets held within the
endowment policy.

3a. The owner retains the right to change the beneficiary nominations during his lifetime
results in the nominated beneficiaries not obtaining a vested interest in the policy until death
of the policy owner;

3b. On the basis that the owner of the wrapper during his lifetime had a right to instruct the
insurer to surrender the policy and pay him the proceeds, the wrapper will fall within the
same criteria of being an “investment” and therefore an asset for purposes of the EDA.

4. Therefore, the Wrapper will constitute property of the deceased estate in terms of section
3(2) of the EDA.
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B. ESTATE DUTY AND ENDOWMENT PRODUCTS

5. Therefore,  neither section 3(3)(a) nor section 3(3)(d) of the EDA can find application and the 
wrapper will therefore not be regarded as deemed property of the deceased estate. 

6. Therefore, on the basis that the wrapper is an asset for EDA purposes and not deemed property, 
the estate duty liability attributable to the wrapper will be payable from the residue of the estate. 

7a. The legislator’s intention with section 11 was to provide the executor with a “claw back” 
mechanism to recover or collect estate duty from 3rd parties, where those assets were subject to 
estate duty, but the assets did not fall directly under the executor’s control. The intention of the 
legislator was therefore to limit the liability of the executor for estate duty to such property over 
which the executor could exercise direct control.

7b. This is further evidenced by the fact that the legislator foresaw that pure life policies, which 
constitute deemed property in terms of section 3(3)(a) of the EDA and are payable outside the 
estate, the executor must be afforded a right of recovery against the beneficiaries of the policy for 
the estate duty attributable to the policy. 

7c. The legislation, when enacted in 1955 did not cater for single premium endowment policies, 
i.e. policies which had an immediate cash value and therefore only addressed pure life policies 
which provided a capital sum only as a consequence of the death of the life assured.
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C. REPUDIATION OF AN INHERITANCE

Husband
Passed away

Married in community of Property

TRUSTTRUST

Χ
Wife = 

Residuary heir

Substitution Intestate Heirs
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C. REPUDIATION OF AN INHERITANCE

1. Surviving Spouse = Specifically named beneficiary of two assets (legatee) & 
repudiates 1:

“Election means the choice which is open to an heir on legatee, who is bequeathed an
inheritance or legacy subject to his allowing some of his own property to devolve in terms of 
the will, whether to accept the inheritance or legacy, or to decline it. By accepting the benefit,
the heir or legatee must carry out or allow the disposition of his own property. If he chooses
to retain his own property, he forfeits all benefits under the will, so much so that if two
legacies are left to the same person and only one is subject to a burden, he cannot reject the
one and accept the other, unless this was clearly the intention of the testator.”

Meyerowitz on Administration of Estates and their Taxation 2010 Edition – Paragraph 18.11:
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C. REPUDIATION OF AN INHERITANCE

2. Surviving Spouse = Specifically named beneficiary of an asset (legatee) & residuary 
heir & repudiates:

“Where a person is bequeathed both an inheritance and a legacy he may, it seems, repudiate
the inheritance and retain the legacy and probably vice versa, but not if election is involved,
since there, if the beneficiary accepts any benefit, he must adopt and abide by all the
provisions of the will.”

Meyerowitz on Administration of Estates and their Taxation 2010 Edition – Paragraph 18.11:

One should distinguish between repudiation where election is concerned as set out in the 
quotes above and the mere repudiation of an inheritance 
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D. ESTATE DUTY AVOIDANCE -

Mnr S bemaak -

1. Sy gehele belang in die TTT BK aan die XXX Testamentere Trust –

- Op voorwaarde dat die genoemde trust ‘n kontant inbetaling van 80% van die
waarde van die belang aan die boedle betaal;

2. Aan die ZZZ Testamentere Trust al die inbetalings wat kragtens klousule 1 deur die
XXX Testamentere Trust gedoen is, onderhewig aan die volgende voorwaardes:

- Die erfenis is onderhewig aan ꞏn reg van vruggebruik vir 'n tydperk an 15 (vyftien)
jaar na datum van my afsterwe ten gunste van my eggenote AAA. lndien die
voormelde AAA egter tydens die looptyd van die vruggebruik te sterwe mag kom sal
die vruggebruik onmiddellik staak en vir 'n tydperk van 1 (een) jaar vestig in die
Trustees van die XXX Testamentere Trust geskep kragtens klousule ... van hierdie
Testament, om dit te administreer ooreenkomstig die bepalings van die Trust en
hierdie Testament.
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D. ESTATE DUTY AVOIDANCE -

XXX 
TESTAMEN

TARY 
TRUST

XXX 
TESTAMEN

TARY 
TRUSTΧ

15 year usufruct 

Deceased Estate 

1 year successive usufruct

CC
(R40m)

ZZZ 
TESTAMEN

TARY 
TRUST

ZZZ 
TESTAMEN

TARY 
TRUST

Estate duty – section 4q?
Section 9HA – CGT roll over?
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E. TRUST DEED – SECT 7C



S12A(2) -
Subject to subparagraph (6), 
this para applies where—

(a) a debt benefit in respect of a
debt owed by a person arises
in respect of a year of
assessment by reason or as a
result of a concession or
compromise in respect of
that debt during that year of
assessment; and

(b) the amount of that debt is
owed by that person in
respect of or was used by
that person to fund, directly 
or indirectly, any 
expenditure, other than
expenditure in respect of
trading stock in respect of
which a deduction or
allowance was granted in
terms of this Act.

B. PRACTICAL PROBLEMS & SOLUTIONS
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F. WAIVER OF A DEBT

TRUST ATRUST A TRUST B TRUST B 

COMPANY 
(Net Assets R20m)

(Game and Cattle R5m)

R5m 
indebted

R2m 
indebted

2 sisters = 50 / 50

Initial 
shareholder 

passed away –
bequeathed 

shares



S12A(3) Where—
(a) a debt benefit arises in
respect of a debt owed by a
person as contemplated in
subparagraph (2); and
(b) the amount of that debt is
owed in respect of or was used 
as contemplated in item (b) of 
that subparagraph to fund 
expenditure incurred in respect
of an asset that was not 
disposed of by that person in a
year of assessment prior to
that in which that debt benefit
arises, the amount of 
expenditure so incurred in 
respect of that asset must, for 
the purposes of paragraph 20, 
be reduced by the debt benefit
in respect of that debt.

ASSET STILL AT HAND
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F. WAIVER OF A DEBT

TRUST ATRUST A TRUST B TRUST B 

COMPANY 
(Net Assets R20m)

(Game and Cattle R5m)

R5m 
indebted

R2m 
indebted

2 sisters = 50 / 50

Initial 
shareholder 

passed away –
bequeathed 

shares



TRUST B TRUST B 

S12A (4) Where—
(a) a debt benefit arises in respect of a debt owed by a
person as contemplated in subparagraph (2); and
(b) the amount of that debt is owed in respect of or was
used as contemplated in item (b) of that subparagraph
to fund expenditure incurred in respect of an asset that
was disposed of in a year of assessment prior to that in
which that debt benefit arises, that person must if the
amount determined in respect of that disposal as—
(i) a capital gain; or
(ii) a capital loss, differs from the amount that would 
have been determined, whether as a capital gain or as a 
capital loss, in respect of that disposal had that debt 
benefit been taken into account in the year of the 
disposal of that asset, treat that absolute difference as a
capital gain to be taken into account in respect of the
year of assessment in which the debt benefit arises:
Provided that in taking that debt benefit into account in
respect of the year of disposal of that asset that person
must take into account the extent to which the
expenditure in respect of that asset has been reduced by
any other debt benefit taken into account, in terms of
this subparagraph, in respect of that disposal.

ASSET DISPOSED
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TRUST ATRUST A

COMPANY 
(Net Assets R20m)

(Game and Cattle R5m)

R5m 
indebted R2m 

indebted

2 sisters = 50 / 50

Initial 
shareholder 

passed away –
bequeathed 

shares

F. WAIVER OF A DEBT



TRUST B TRUST B 

S12A(6) This paragraph must not apply
to a debt benefit in respect of any debt
owed by a person—
(a) that is an heir or legatee of a
deceased estate, to the extent that—
(i) the debt is owed to that deceased
estate;
(ii) the debt is reduced by the deceased
estate; and
(iii) the amount by which the debt is
reduced by the deceased estate forms
part of the property of the deceased
estate for the purposes of the Estate Duty
Act;
(b) to the extent that the debt is reduced
by way of—
(i) donation as defined in section 55 (1);
or
(ii) any transaction to which section 58
applies, in respect of which donations tax
is payable;

B. PRACTICAL PROBLEMS & SOLUTIONS
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TRUST ATRUST A

COMPANY 
(Net Assets R20m)

(Game and Cattle R5m)

R5m 
indebted R2m 

indebted

2 sisters = 50 / 50

Initial 
shareholder 

passed away –
bequeathed 

shares

F. WAIVER OF A DEBT
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“Nothing can ferment strife like a 
will, a once happy family can 
instantly turn on one another and 
implode.” 

C. LATEST COURT CASES –
wills) 



C. LATEST COURT CASES – (wills)

QUESTIONS:

Can a testator afford an option to an heir to purchase landed property from another
specified heir at a predetermined price? Any requirements?

Page 76

Can a person formulate his last will and testament in an email?

Is a right of an heir to be equally treated by his father in his will more protected - worthy
than the testator’s right to bequeath his assets as he wishes?
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 The two appellants (G and J) appealed against a decision of the Northern Cape 
(Kimberley) High Court (Lever AJ) in which the court held that a condition in a will
that gave G the right to purchase a particular farm at a set price from the deceased estate
of the original testator’s spouse was an option (pactum de contrahendo);

 The original testator (A) executed a will in 1990 in which A bequeathed two farms to his
surviving spouse (AG) subject to the conditions that if she chose to sell the farms during
her lifetime G would have the right to buy the farms at a price prescribed in the will, and
if she did not G would have the right to buy the farms upon her death from her executor
at the fixed price. J is A and AG’s daughter and G is J’s spouse and therefore A and AG’s
son-in-law.

 AG sold one farm during her lifetime to G at the prescribed price, but retained the other
farm until her death. After AG’s death, G wanted to enforce his right to purchase the
second farm. However, J’s siblings applied to the Kimberley High Court to have the
conditions in the will set aside on the grounds that it amounted to the giving of an option 
to purchase and was therefore subject to the requirements of section 2(1) of the 
Alienation of Land Act, 68 of 1981.

GOOSEN & ANOTHER v WIEHAHN & OTHERS (761/2018) [2019] SCA 137 (1 10 2019) 
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 The provision requires that such an option must be in writing and signed by both the
parties to such an option, and as G was clearly not a party to the will and did not sign
any option his perceived rights were unenforceable.  The Kimberley High Court ruled in 
their favour.

 The Supreme Court of Appeals (Ponnan JA, with Cachalia, Zondi, Dambuza and
Nicholls JJA concurring) held that the source of G’s right was not an option (pactum de 
contrahendo), but originated from a testamentary provision with proper alternative 
provisions should G decide not to purchase.  Therefore G had a personal right to
purchase, first against AG should she choose to sell during her lifetime and then against
her executor after her death.

 The appeal was accordingly upheld and the order of the Kimberley High Court reversed.

GOOSEN & ANOTHER v WIEHAHN & OTHERS (761/2018) [2019] SCA 137 (1 10 2019) 



The sad case of an accountant who intended to change his 
will but just never got around to it.
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 The Western Cape Division of the High Court was approached by the applicant to order
the Master of the High Court to accept an e-mail message as the last will and testament
of a deceased person under the provisions of section 2(3) of the Wills Act, 7 of 1953.

 The message (addressed to the applicant) read as follows (4 January 2016):
“Hi,
This serves as my final will and testament.
If I die, all my assets and investments go to Natasha Dryden (fiancee). If
Natasha’s death precedes mine, the entire estate goes in equal portions to my
brother and sister or their children if their deaths proceed (sic) me.
My life policies must all g (sic) to Natasha.
Sean”

 The deceased was previously married to the third respondent and made a valid will in 
October 2006 in which he bequeathed the whole residue of his estate to her. The
marriage ended in divorce in April 2011. The deceased died in September 2016.

 The e-mail message was sent on 4 January 2016 after the deceased assisted the first
respondent (a sibling) with her mother-in-law’s deceased estate. The following day he
sent the e-mail to the applicant.

DRYDEN v HARRISON AND OTHERS (WESTERN CAPE) (11912/17) (20 MAY 2019)
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 Subsequent emails made it clear that both the accountant and his fiancée were aware
that there could potentially be disputes regarding the validity of the emailed “will”, and
accordingly an “Action” list that the fiancée then sent to the accountant included an
action item “Will”. In the end however he never got around to actually making and 
signing a written will.

 After the deceased’s death the 2006 will was handed in at the office of the Master and
was accepted as the deceased’s last will. Due to the absence of compliance with the
required formalities the Master refused to accept the e-mail, which refusal led to the
application to the High Court.

 The court (Nuku J) distinguished between a document in which a now deceased person
explains how his/her assets should devolve after death, and a document that is intended
to be a last will and testament. The intention became the central enquiry under section 
2(3) as the court accepted that the deceased did draft and send the e-mail.

DRYDEN v HARRISON AND OTHERS (WESTERN CAPE) (11912/17) (20 MAY 2019)
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 Commenting that “it is not intended for the Court to make a will for the deceased based
on what his intentions may have been”, the Court found that it was “improbable that he
would have intended the disputed Will to be his Last Will and Testament”, and that –
this is the critical part – his email was “nothing more than an email in which he was 
assuring the applicant that he will make her a beneficiary of his estate”.

 The court found that the deceased had previously executed a valid will (2006) and that
all the evidence pointed to him being a careful and meticulous person. The court found
it unlikely that he would have intended the e-mail to be his will. He may well have
intended to reassure the applicant the he will make her the sole beneficiary in his will,
but he never executed a will to give effect to this.

 The application was dismissed with costs.

  The ex-wife then took all and the fiancée was left with nothing.

DRYDEN v HARRISON AND OTHERS (WESTERN CAPE) (11912/17) (20 MAY 2019)
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 s 2(3) of the Wills Act

“If a court is satisfied that a document or the amendment of a document drafted or 
executed by a person who has died since the drafting or execution thereof, was intended to
be his will or an amendment of his will, the court shall order the Master to accept that
document, or that document as amended, for the purposes of the Administration of Estates
Act, 1965 (Act No. 66 of 1965), as a will, although it does not comply with all the
formalities for the execution or amendment of wills referred to in subsection (1).

DRYDEN v HARRISON AND OTHERS (WESTERN CAPE) (11912/17) (20 MAY 2019)



Freedom of 
testation v 
Equality 
amongst heirs 

84
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 The Western Cape High Court (Dlodlo J) was approached on application by the daughter 
of the donor of a trust that was set up in 1953.

 The income beneficiaries were the four children of the donor, and their descendants were 
the capital beneficiaries.

 The trust deed made provision for the event that one of the income beneficiaries could be
childless, in which case that one quarter of the capital would accrue to the descendants of
the other income beneficiaries.

 The donor was aware that the applicant had miscarriages and she discussed the possibility
of adoption with him.

 He advised her not to be hasty as she was still young. He died before she adopted two
children in the late 1950’s.

HARVEY NO AND OTHERS v CRAWFORD NO AND OTHERS 2019 (2) SA 153 (SCA)

HARPER AND OTHERS V CRAWFORD NO AND OTHERS [2017] ZAWCHC 78 THE WCHC
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 The applicant then asked the court to interpret the deed in such a way that her adopted
children be regarded as her descendants, as to exclude them would be contrary to current
public policy and section 9 of the Constitution.

 The court distinguished the line of cases which started with Minister of Education v
Syfrets, and held that those are all cases where a trust with a public function and character 
was involved where equality would carry more weight. The court further asked the 
question why it should intervene and change a person’s decisions about the disposal of his 
property after his death while it would not have been competent to do so during his life?

 The court also held that the requirements of section 13 of the Trust Property Control Act
were not satisfied and that the court could therefore not amend the trust deed.

 The application was dismissed. This was appealed to the SCA (daughter since passed
away).

HARVEY NO AND OTHERS v CRAWFORD NO AND OTHERS 2019 (2) SA 153 (SCA)

HARPER AND OTHERS V CRAWFORD NO AND OTHERS [2017] ZAWCHC 78 THE WCHC
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 The majority of the SCA bench (Ponnan, Tshiqi, Zondi, Dambuza JJA; Molemela JA
dissenting) held that:

The situation should be distinguished from the long line of cases where the courts have
intervened and changed the trust instruments of charitable trusts where there was
discriminatory provisions. This matter was a private matter in which an individual
exercised his right to dispose of his property after his death as he saw fit, while in the
charitable trust cases the trusts were all of a public nature.

 “The Children’s Act 31 of 1937 (the 1937 Act) was in force at the time of the execution of
the deed. This act provided that: “an adopted child shall for all purposes whatsoever be
deemed in law to be the legitimate child of the adoptive parent: Provided that an adopted
child shall not by virtue of the adoption –

a) become entitled to any property devolving on any child of his adoptive parent by
virtue of any instrument executed prior to the date of the order of adoption (whether
the instrument takes effect inter vivos or mortis causa), unless the instrument clearly
conveys the intention that the property shall devolve upon the adopted child;

b) inherit any property ab intestato from any relative of his adoptive parents.”

HARVEY NO AND OTHERS v CRAWFORD NO AND OTHERS 2019 (2) SA 153 (SCA)

HARPER AND OTHERS V CRAWFORD NO AND OTHERS [2017] ZAWCHC 78 THE WCHC
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 As the adoption only happened after the trust was formed, it did not make the adopted
children descendants by law. The right to property in sec 25 of the Constitution includes the
right to dispose of property in any way the owner sees fit as long as it does not infringe
unjustifiably any other rights guaranteed by the Constitution.

 D’s decision back in 1953 could therefore not be seen as discriminatory on the basis that he
wanted to benefit only blood relatives.

 A proper interpretation of the terms of the trust deed makes it clear that D’s intention was
indeed to benefit only descendants of his children in the event that a child dies before
distribution of the trust capital.

 Hence, requirements for the court to intervene ito s 13 of the TPC were not met.

 From this judgement it seems clear that the SCA places a high premium on the freedom of
testators and trust founders to dispose of their private property as they see fit, as long as
there is no overt discrimination in cases where the trust or inheritance has public
application.

HARVEY NO AND OTHERS v CRAWFORD NO AND OTHERS 2019 (2) SA 153 (SCA)

HARPER AND OTHERS V CRAWFORD NO AND OTHERS [2017] ZAWCHC 78 THE WCHC
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 In this case the Western Cape High Court (Bozalek J) was confronted with a will
drafted in 1902 which created a fideicommissum for three generations;

 The first generation of heirs included the testators’ children, both sons and daughters.

 From the second generation, however, the fiduciaries and eventual fidei commissaries
were limited to the male descendants in each generation.

 Some female great-grandchildren of the testators, after their father’s death in 2015,
claimed that the terms of the fideicommissum were discriminating on the basis of
gender and therefore falling foul of section 9 of the Constitution.

 The court held that freedom of testation is an expression of the right to property in
section 25 of the Constitution and as such has to be weighed against the right to
equality.

KING NO AND OTHERS V DE JAGER AND OTHERS [2017] ZAWCHC 79 
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 As inheritance is not a right, infringing on the right to property on the basis that
disinherited descendants is unfairly discriminated against is not justifiable as to do so
would make freedom of testation meaningless.

 An attempt by the applicants to have their sons substitute them also failed, as the court
held that to achieve that would require a strained interpretation of the words “child”
and “children.”

 The court distinguished the line of cases which started with Minister of Education v
Syfrets, and held that those are all cases where a trust with a public function and 
character was involved where equality would carry more weight.

 The application was dismissed and the will was not amended by court.

KING NO AND OTHERS V DE JAGER AND OTHERS [2017] ZAWCHC 79 
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FREEDOM OF TESTATION V EQUALITY AMONGST HEIRS 
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 Weinbren was initially the 100% member of a close corporation (CC) called Air and Allied
Technologies CC (A&AT).

 In 2008 the respondent, Hattingh, acquired an interest of 25% in A&AT by entering into
agreement with Weinbren (the acquisition agreement). On the same day Weinbren and
Hattingh also concluded two further agreements. One was a members’ association agreement
to regulate the day-to-day business of A&AT, while the second was a buy-and-sell agreement
(the buy-and-sell) to provide for the purchase of the member’s interest by Hattingh in the
event of Weinbren’s death or disability and vice versa. Each also took out a life policy on the
life of the other in order to fund such a purchase.

 Hattingh was married in community of property to Blackburn, who subsequently died. The
date of death is not mentioned in the judgement, but it had to be prior to or during 2013.

 As a result of this marriage, Hattingh was the joint owner with Hattingh of an undivided half-
share of the 25% interest in A&AT. After her death, Hattingh’s heirs similarly became
entitled to such half of the 25% interest.

 Hattingh did not notify the executor in B’s deceased estate of his holding of 25% in A&AT.

FURMAN NO AND OTHERS V HATTINGH [2018] ZAGPJHC 649
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 On 29 August 2013 Weinbren and Hattingh entered into an addendum to the acquisition
agreement, which purported to cancel the acquisition agreement. The necessary
documentation to record this was lodged with the CIPC. Prior to that, on 8 August 2013,
Weinbren and Hattingh concluded an agreement to hand over management and control
over A&AT to Hattingh, as Weinbren intended to emigrate from South Africa and settle in
Australia.

 In evidence it became clear that the addendum’s sole purpose was to prevent Blackburn’s
heirs to obtain a right to the undivided half-share of Hattingh’s 25% interest in A&AT.
Despite the addendum, Hattingh continued to play an integral role in the management and
operations of A&AT and shared in dividends as if still holding the 25%.

 Weinbren passed away in 2016. The executors in his deceased estate were the plaintiffs in
this matter. The plaintiffs claimed performance under the buy-and-sell, and specifically
that Hattingh pays over the proceeds of the policy Hattingh held on W’s life (some R15m)
in exchange for Weinbren’s 75% interest in A&AT being transferred by the plaintiffs to
Hattingh.

FURMAN NO AND OTHERS V HATTINGH [2018] ZAGPJHC 649
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 The plaintiffs aver that the addendum was a simulation and therefore no valid contract and
that whether or not the addendum was a valid contract, it did not cancel the buy-and-sell.

 This latter averment was based on the argument that the buy-and-sell had its own
requirements for amendment and cancellation.

 The court (Tsoka J) held that the addendum was indeed a simulation and therefore no valid
contract. The court held further that the addendum did not cancel the buy-and-sell and that
Weinstein’s estate was entitled to the proceeds of the policy on Weinstein’s life in
exchange for the transfer of that 75% interest in A&AT to Hattingh.

 Hattingh was ordered to pay the proceeds of the policy to the plaintiffs.

FURMAN NO AND OTHERS V HATTINGH [2018] ZAGPJHC 649



Page 98

E. LEGISLATIVE CHANGES



E. LEGISLATIVE CHANGES

15 January 2020 Tax Law Amendments Act

1. Section 3 of the Estate Duty Act, 1955, is hereby amended by the substitution in
subsection (2) for paragraph (bA) – (effective 30 10 2019);

2. Reviewing the tax treatment of surviving spouse pensions

3. Addressing abusive arrangements aimed at avoiding the anti-dividend stripping
provisions

4. VCC tax incentive on both small business

5. In order to address this anomaly, it is proposed that changes be made in section 8(25) of the
VAT Act so as to provide VAT relief to group companies in instances where a fixed property
is transferred in terms of corporate reorganisations as envisaged in section 42 or 45 of the
Income Tax Act, dealing with “Asset-for-share transactions” and “Intra-group transactions”,
provided that specific requirements are met. It is proposed that the relief in terms of section
8(25) be limited to the transfer of fixed property, only in instances where supplier and the
recipient have agreed in writing that, immediately after the sale, the supplier will lease back
the fixed property being transferred. 99



E. LEGISLATIVE CHANGES

Budget Speech 2020

1. Addressing the circumvention of anti-avoidance rules for trusts In 2016, anti-avoidance
measures were introduced to curb the transfer of growth assets to trusts using low interest or
interest-free loans, which was done to avoid estate duty on the asset’s subsequent growth in
value. In 2017, these rules were strengthened to prevent the transfer of growth assets through
low interest or interest-free loans made to companies owned by trusts. Certain taxpayers are
undermining the adjusted rules by subscribing for preference shares in companies owned by 
trusts that are connected to the individuals. To curb this new form of abuse, it is proposed
that the rules preventing tax avoidance through the use of trusts be amended.

100



E. LEGISLATIVE CHANGES

Budget Speech 2020

2. Changing the VAT treatment of transactions under the corporate reorganisation rules Section
8(25) of the VAT Act ensures that transactions entered into between a group of companies have
no VAT consequences. This is achieved by treating the supplier and the recipient of goods or
services as the same person, provided the relevant rollover relief provisions of the Income Tax
Act are met. The income tax relief provisions may not apply to the transfer of certain assets,
which means that their transfer will also not qualify for the VAT relief, even though the assets
form part of the entire transaction. This limitation of relief creates unintended consequences for
VAT. The entire transaction could qualify for VAT relief under the going-concern provisions, but
are excluded because the transaction falls within the ambit of the corporate reorganisation rules,
which automatically require the provisions of section 8(25) of the VAT Act to apply. It is
proposed that changes be made in the relief provisions in section 8(25) of the VAT Act to
address these limitations.
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E. LEGISLATIVE CHANGES
BBBEE COMMISSION (Non 2018)

UNDERSTANDING THE USE OF TRUSTS IN B-BBEE OWNERSHIP INITIATIVES 

Under the B-BBEE Act, a Trust can be used to facilitate ownership by employees, communities 
or other similar collective groups. 

Broad-Based Ownership Scheme 

Further, we note that black children satisfy the definition of black people as per the B-BBEE Act,
however, this does not mean that true empowerment will be achieved in instances where children
are sighted as beneficiaries. Such participants are regarded as mere financial beneficiaries and
not indirect shareholders through the trust, because they are not able to exercise voting rights in
a manner that is consistent with real ownership, and only enjoy a financial benefit.
B-BBEE ownership is focused on changing ownership patterns of the means to the economy,
through knowledge creation and economic interest, and there is no way B-BBEE can be
accelerated through recognition of black children, as they have no capacity to act legally, and
therefore cannot delegate or appoint proxies, thus fall short of meeting exercisable voting rights
as one of the key requirements for ownership. Thus, including under-age children as
beneficiaries will be regarded as circumvention of the B-BBEE Act as they have no capacity to
exercise rights flowing from such ownership. 102



E. LEGISLATIVE CHANGES
BBBEE COMMISSION

UNDERSTANDING THE USE OF TRUSTS IN B-BBEE OWNERSHIP INITIATIVES 

Under the B-BBEE Act, a Trust can be used to facilitate ownership by employees, communities 
or other similar collective groups. 

Employee Trusts

The trust deed must state information relating to the portion of entitlement for each black
participant. It is important for each participant to know in advance the portion of their
entitlement, and during B-BBEE measurement, proof of payment will have to be produced.

Further, an employee share ownership scheme is a form of ownership and should not be
confused with daily operations of the entity and its labour relations issues where dismissed,
retrenched, deceased and incapacitated employees end up forfeiting their share/units as
employment contracts and terms are not attached to their shareholding and should not be
implemented as such.
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WHO TO CONTACT?
Dr Stefan Strydom (LLD, 
CA(SA))
Director 
sstrydom@s-bro.co.za
Tel: 012 942 4560
Cell: 082 786 6107
Suite 5, Midlands Office 
Park • Mountain Quray
Street • Midlands Estate 

WHO TO CONTACT?
Willie Botha (CA(SA))
Director
wsbotha@s-bro.co.za
Tel: 058 303 0450
Cell: 082 559 8282
Nedbank Building • 17 
Pres. Boshoff Str. • 
Bethlehem • Tel: 058 303 
0450
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ADDENDUMS / GENERAL SLIDES  

Page 105

FORMALITIES - WILLS:
1. Testator must sign at the end of the will;

2. The will must be signed in the presence of at least two
competent witnesses, who are present at the same time;

3. Witnesses:
a) Two or more competent (>14 & witness in court)
persons;
b) Must both be present when the testator signs;
c) Both must sign the will in the presence of the testator
and each other;
d) They must sign after the testator;
e) They acknowledge the signature of the testator, not the
content;
f) Only need to sign the last page of the will;
g) Need not sign the last page at the bottom;

Or somebody on his 
behalf;

“Sign” =  also initial or a 
mark;

If  a mark is used or someone 
else is requested to sign the 
will on his behalf in his 
presence, then the signing and 
witnessing of the will must 
take place before a 
Commissioner of Oaths. 

If the will has more than  1 page:
a) Testator needs to sign each page;
b) Each page apart from the last not necessarily at the end; 
c) Witnesses need to sign only the last page 
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9a. DETAIL DISCUSSION OF SECTION 7C – type of loan 

A. LOAN, ADVANCE OR CREDIT  - (TYPE OF 
TRANSACTION)
B. PROVIDED BY WHOM?
C. TO WHOM?
D. CHARACTERISTICS OF SUCH 
FINANCING? 
E. DEEMED DONATION 
- Penalty 
- When is the interest deemed to be foregone?
- When is the donation deemed to have taken place?
- Who is the donor? 
- When must the donations tax be payable? 
- Who is liable to pay the donations tax?

F. EXCLUSIONS
- PBO trust
- Special Trust (type A)
- SBF Trust
- Vested trust
- Primary residence
- Sharia Law
- S64(E)4
- Transfer Pricing 
- Employee trusts (NEW)

2. Income Generating trust asset acquired with 
external finances – Person finance the excess 

4. Distribute profits without payment – no 
interest??

3. Transfer assets to trust against interest free 
loan account

1. Provide funds to trust to acquire asset

A

(1)  This section applies in respect of any loan, advance 
or credit that — ….

D. TRUSTS – (3) Section 7C
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9b. DETAIL DISCUSSION OF SECTION 7C – Loan provided by whom?

A. LOAN, ADVANCE OR CREDIT  - (TYPE OF 
TRANSACTION)
B. PROVIDED BY WHOM?
C. TO WHOM?
D. CHARACTERISTICS OF SUCH 
FINANCING? 
E. DEEMED DONATION 
- Penalty 
- When is the interest deemed to be foregone?
- When is the donation deemed to have taken place?
- Who is the donor? 
- When must the donations tax be payable? 
- Who is liable to pay the donations tax?

F. EXCLUSIONS
- PBO trust
- Special Trust (type A)
- SBF Trust
- Vested trust
- Primary residence
- Sharia Law
- S64(E)4
- Transfer Pricing 
- Employee trusts (NEW)

B

2. Company

Natural Person must be a connected person 
in relation to the company
(d) (iv) any person, …, that individually  or jointly with any 
connected person in relation to that person, holds, directly or 
indirectly, at least 20 per cent  of—
(aa) the equity shares in the company; or 
(bb) the voting rights in the  company;

1. Natural Person or 

(1) This section applies in respect of any loan, advance or 
credit that—

(a) a natural person; or
(b) at the instance of that person, a company in relation to 

which that person is a connected person in terms of 
paragraph (d) (iv) of the definition of connected 
person,

D. TRUSTS – (3) Section 7C
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9c. DETAIL DISCUSSION OF SECTION 7C – Loan provided to whom?
A. LOAN, ADVANCE OR CREDIT  - (TYPE OF 
TRANSACTION)
B. PROVIDED BY WHOM?
C. TO WHOM?
D. CHARACTERISTICS OF SUCH 
FINANCING? 
E. DEEMED DONATION 
- Penalty 
- When is the interest deemed to be foregone?
- When is the donation deemed to have taken place?
- Who is the donor? 
- When must the donations tax be payable? 
- Who is liable to pay the donations tax?

F. EXCLUSIONS
- PBO trust
- Special Trust (type A)
- SBF Trust
- Vested trust
- Primary residence
- Sharia Law
- S64(E)4
- Transfer Pricing 
- Employee trusts (NEW)

C

Natural Person or Company or connected person of any, must be 
a connected person in relation to the trust (ie beneficiary or 
connected person irt such beneficiary));
See par e of the definition of connected person
Or 
2. Company – 20% held by trust

1. Trust 

directly or indirectly provides to 
(i) a trust in relation to which 
(aa) that person or company, or 
(bb) any person that is a connected person in relation to that 
person or company, referred to in (aa)  is a connected person; 
or
ii) a company if at least 20 per cent of—
(aa) the equity shares in that company are held, directly or 
indirectly; or
(bb) the voting rights in that company can be exercised,
by a trust referred to in paragraph (i) whether alone or 
together with any person who is a beneficiary of that trust or 
the spouse of a beneficiary of that trust or any person related 
to that beneficiary or that spouse within the second degree of 
consanguinity.

D. TRUSTS – (3) Section 7C
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9d. DETAIL DISCUSSION OF SECTION 7C – Loan provided to whom?

A. LOAN, ADVANCE OR CREDIT  - (TYPE OF 
TRANSACTION)
B. PROVIDED BY WHOM?
C. TO WHOM?
D. CHARACTERISTICS OF SUCH 
FINANCING? 
E. DEEMED DONATION 
- Penalty 
- When is the interest deemed to be foregone?
- When is the donation deemed to have taken place?
- Who is the donor? 
- When must the donations tax be payable? 
- Who is liable to pay the donations tax?

F. EXCLUSIONS
- PBO trust
- Special Trust (type A)
- SBF Trust
- Vested trust
- Primary residence
- Sharia Law
- S64(E)4
- Transfer Pricing 
- Employee trusts (NEW)

D

Rate was 8% till end of July 2017

Rate  7,75% from 1 August 2017

Rate  7,50% from 1 April 2018

Rate  7,75% from 1 December 2018

Rate  7,5% from 1 August 2019

Rate 7,25% from 1 January 2020
The “official rate” as defined in section 1(1) of the Act is linked to the 

repurchase rate plus one per cent

(3) If a trust or a company incurs—
(a) no interest in respect of a loan, advance or credit 

referred to in subsection (1) or subsection (1A);  
or
(b) interest at a rate lower than the official rate of 

interest as defined in paragraph 1 of the Seventh 
Schedule,

,

D. TRUSTS – (3) Section 7C
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9e. DETAIL DISCUSSION OF SECTION 7C – Loan provided to whom?

A. LOAN, ADVANCE OR CREDIT  - (TYPE OF 
TRANSACTION)
B. PROVIDED BY WHOM?
C. TO WHOM?
D. CHARACTERISTICES OF SUCH 
FINANCING? 
E. DEEMED DONATION 
- Penalty 
- When is the interest deemed to be foregone?
- When is the donation deemed to have taken place?
- Who is the donor? 
- When must the donations tax be payable? 
- Who is liable to pay the donations tax?

F. EXCLUSIONS
- PBO trust
- Special Trust (type A)
- SBF Trust
- Vested trust
- Primary residence
- Sharia Law
- S64(E)4
- Transfer Pricing 
- Employee trusts (NEW)

E

Penalty was 8% x 20% = 1,6% till end of July 2017

Penalty was 7,75% x 20% = 1,55% since Aug. 2017

Penalty was7,5% x 20% = 1,50% since Apr. 2018

Penalty is 7,75% x 20% = 1,55% since Dec. 2018

(3) ……
an amount equal to the difference between the amount 
incurred by that trust or company, during a year of 
assessment as interest in respect of that loan, advance or 
credit and the amount that would have been incurred by 
that trust or company at the official rate of interest must, 
for purposes of Part V of Chapter II, be treated as a 
donation made to that trust by the person referred to in 
subsection (1) (a) or subsection (1A); on the last day of 
that year of assessment of that trust.

,

D. TRUSTS – (3) Section 7C
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9f. DETAIL DISCUSSION OF SECTION 7C – Loan provided to whom?

A. LOAN, ADVANCE OR CREDIT  - (TYPE OF 
TRANSACTION)
B. PROVIDED BY WHOM?
C. TO WHOM?
D. CHARACTERISTICES OF SUCH 
FINANCING? 
E. DEEMED DONATION 
- Penalty 
- When is the interest deemed to be foregone?
- When is the donation deemed to take place?
- Who is the donor? 
- When must the donations tax be payable? 
- Who is liable to pay the donations tax?

F. EXCLUSIONS
- PBO trust
- Special Trust (type A)
- SBF Trust
- Vested trust (see wording opposite)
- Primary residence (see wording opposite)
- Sharia Law
- S64(E)4
- Transfer Pricing 
- Employee trusts (NEW)

F
(5) ……
(b) that loan, advance or credit was provided to that trust by a 
person by reason of or in return for a vested interest held by 
that person in the receipts and accruals and assets of that 
trust;
____________________________

(d) that trust used that loan, advance or credit wholly or 
partly for purposes of funding the acquisition of an asset 
and—
(i) the person referred to in subsection (1) (a) or the 

spouse of that person used that asset as a primary 
residence as contemplated in paragraph (b) of the 
definition of “primary residence” in paragraph 44 of 
the Eighth Schedule throughout that year of 
assessment; and

(ii) the amount owed relates to the part of that loan, 
advance or credit that funded the acquisition of that 
asset;

Why exempt from donations tax, but not from CGT??

D. TRUSTS – (3) Section 7C
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ADDENDUMS / GENERAL SLIDES  
Section 7C
7C. Loan or credit advanced to a trust by a connected person.—(1) This section applies in respect of any loan, 
advance or credit that—
(a) a natural person; or
(b) at the instance of that person, a company in relation to which that person is a connected person in terms of paragraph 
(d) (iv) of the definition of connected person,
directly or indirectly provides to—

(i) a trust in relation to which—
(aa) that person or company; or
(bb) any person that is a connected person in relation to the person or company referred to in item (aa), is a connected 
person; or

(ii) a company if at least 20 per cent of—
(aa) the equity shares in that company are held, directly or indirectly; or
(bb) the voting rights in that company can be exercised, by a trust referred to in paragraph (i) whether alone or together 
with any person who is a beneficiary of that trust or the spouse of a beneficiary of that trust or any person related to that
beneficiary or that spouse within the second degree of consanguinity.
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ADDENDUMS / GENERAL SLIDES  
Section 7C
(1A) If a person acquires a claim to an amount owing by a trust or a company in respect of a loan, advance or credit 
referred to in subsection (1), that person must for purposes of this section be treated as having provided a loan, advance 
or credit to that trust or company—
(a) on the date on which that person acquired that claim; or 
(b) if that person was not a connected person on that date in relation to—

(i) that trust; or
(ii) the person who provided that loan, advance or credit to that trust or company, on the date on which that person 
became a connected person in relation to that trust or person, that is equal to the amount of the claim so acquired.

(2) No deduction, loss, allowance or capital loss may be claimed in respect of—
(a) a disposal, including by way of a reduction or waiver; or
(b) the failure, wholly or partly, of a claim for the payment, of any amount owing in respect of a loan, advance or credit 
referred to in subsection (1).

(3) If a trust or company incurs—
(a) no interest in respect of a loan, advance or credit referred to in subsection (1) or subsection (1A); or
(b) interest at a rate lower than the official rate of interest, an amount equal to the difference between the amount 
incurred by that trust or company during a year of assessment as interest in respect of that loan, advance or credit and 
the amount that would have been incurred by that trust or company at the official rate of interest must, for purposes of 
Part V of Chapter II, be treated as a donation made to that trust by the person referred to in subsection (1) (a) or 
subsection (1A) on the last day of that year of assessment of that trust.
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ADDENDUMS / GENERAL SLIDES  
Section 7C
(4) If a loan, advance or credit was provided by a company to a trust or another company at the instance of more than 
one person that is a connected person in relation to that company as referred to in paragraph (b) of subsection (1), each 
of those persons must be treated as having donated, to that trust or company, the part of that amount that bears to that 
amount the same ratio as the equity shares or voting rights in that company that were held by that person during that 
year of assessment bears to the equity shares or voting rights in that company held in aggregate by those persons during 
that year of assessment.

(5) Subsections (2) and (3) do not apply in respect of any amount owing by a trust or company during a year of 
assessment in respect of a loan, advance or credit referred to in subsection (1) if—

(a) that trust or company is a public benefit organisation approved by the Commissioner in terms of section 30 (3) or a 
small business funding entity approved by the Commissioner in terms of section 30C;

(b) that loan, advance or credit was provided to that trust by a person by reason of or in return for a vested interest held 
by that person in the receipts and accruals and assets of that trust and—
(i) the beneficiaries of that trust hold, in aggregate, a vested interest in all the receipts and accruals and assets of that 
trust;
(ii) no beneficiary of that trust can, in terms of the trust deed governing that trust, hold or acquire an interest in that 
trust other than a vested interest in the receipts and accruals and assets of that trust;
(iii) the vested interest of each beneficiary of that trust is determined solely with reference and in proportion to the 
assets, services or funding contributed by that beneficiary to that trust; and
(iv) none of the vested interests held by the beneficiaries of that trust is subject to a discretionary power conferred on 
any person in terms of which that interest can be varied or revoked;

(c) that trust is a special trust as defined in paragraph (a) of the definition of a special trust;
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ADDENDUMS / GENERAL SLIDES  
Section 7C
(d) that trust or company used that loan, advance or credit wholly or partly for purposes of funding the acquisition of an 
asset and—
(i) the person referred to in subsection (1) (a) or the spouse of that person used that asset as a primary residence as 
contemplated in paragraph (b) of the definition of “primary residence” in paragraph 44 of the Eighth Schedule throughout 
the period during that year of assessment during which that trust or company held that asset; and
(ii) the amount owed relates to the part of that loan, advance or credit that funded the acquisition of that asset;

(e) that loan, advance or credit constitutes an affected transaction as defined in section 31 (1) that is subject to the provisions 
of that section;

(f) that loan, advance or credit was provided to that trust or company in terms of an arrangement that would have qualified 
as a sharia compliant financing arrangement as contemplated in section 24JA, had that trust or company been a bank as 
defined in that section; 

(g) that loan, advance or credit is subject to the provisions of section 64E (4); or
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ADDENDUMS / GENERAL SLIDES  
Section 7C
(h) that trust was created solely for purposes of giving effect to an employee share incentive scheme in terms of which—
(i) that loan, advance or credit was provided—
(aa) by a company to that trust; or
(bb) for purposes of funding the acquisition, by that trust, of shares in that company or in any other company forming part of 
the same group of companies as that company (hereinafter referred to as a “scheme company”);

(ii) equity instruments, as defined in section 8C, that relate to or derive their value from shares in a scheme company may be 
offered by that trust to a person solely by virtue of that person—
(aa) being in employment on a full-time basis with; or
(bb) holding the office of director of, 
a scheme company; and

(iii) a person that is a connected person in terms of paragraph (d) (iv) of the definition of connected person in relation to any 
scheme company is not entitled to participate in that scheme.

Page  116
116



Natural 
person A

TRUST

Transferred 
Property

PLANNING – SECION 7C
Natural 
person A

NO Deemed 
donation

Levying interest 

Interest paid 

Interest 
received Deductibility of 

Interest?

ADDENDUMS / GENERAL SLIDES  
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PLANNING
a. Must interest be levied on the interest – free loan OR not? Production of Income in Trust?
b. Trust must not be financed with a loan from a connected person (individual) –

- Start with a trust holding shares in a company – dividends will provide finance to a trust (maybe introduce an intermediary company)

- Bequeath assets to trust 

- Bequeath loan accounts back to trust 

- Services in a trust

c. Inspect wording of Trust Deed – consider unpaid Beneficiary distributions
d. Amend the Financial Statements of the trust – do not reflect Beneficiary Distributions as loans payable
e. Analyse the loan account payable by the trust
f. Choose to REPAY the Loan 

- Consider existing assets of the trust - tax values vs market values

g. Consider to KILL the loan

- Donate the loan 

- Waive the loan and distribute to beneficiaries

h. Consider exception
i. Market advocates conversion to preference shares?
j. Capitalise the loan 
k. Market advocates conversion of trust loan to a Company - Section 42(8) and then con vert to preference shares OR capitalise?

ADDENDUMS / GENERAL SLIDES  

Page  118



PREVIOUS 
DISPENSATION

Date of death

Deceased
(Taxed on tables for individuals)

Deceased estate
(Taxed on tables for individuals)

Finalization of Estate

1 March till 
date of 
death

date of 
death till 

end of 
February

1 March till 
end of 

February

1 March till 
finalization 

R100,000 rental R800,000 
rental 

R700,000 
rental 

R600,000 
rental 

– INCOME TAX – SECT 25:

ADDENDUMS / GENERAL SLIDES  
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NEW DISPENSATION – INCOME TAX – SECT 9HA & 25:

Date of death

Deceased
(Taxed on tables for individuals)

Deceased estate
(Taxed on tables for individuals)

(no rebates in terms of s6, 6A, 6B)

Executor

Finalization of Estate

1 March till date of 
death date of 

death till 
end of 

February

1 March till 
end of 

February

1 March till 
finalization 

R100,000 
rental 

R800,000 
rental 

R700,000 
rental 

R600,000 
rental 

s 9HA(2) assets 
(SPOUSE)

s 9HA(3) assets 
(NOT SPOUSE)

Tractor

Livestock

Crops

Dispose 
tractor

Tax loss?

Roll over value

Market value

ADDENDUMS / GENERAL SLIDES  

Page 120


